Air Trans. System Stabilization

agreements to issue Federal credit in-
struments, the Board shall, to the ex-
tent feasible and practicable and in ac-
cordance with the requirements in this
part, ensure that the Federal Govern-
ment is compensated for the risk as-
sumed in making guarantees.

(d) In accordance with Section
102(d)(2) of the Act, the Board is au-
thorized to enter into contracts under
which the Federal Government, contin-
gent on the financial success of the air
carrier, would participate in the gains
of the air carrier or its security holders
through the use of such instruments as
warrants, stock options, common or
preferred stock, or other appropriate
equity instruments, except that the
Board shall not accept an equity inter-
est in an air carrier that gives the Fed-
eral Government voting rights.

(e) In accordance with Section 104(a)
of the Act, the Board may only issue a
Federal credit instrument to an air
carrier after the air carrier enters into
a legally binding agreement with the
Board regarding certain employee com-
pensation.

§1300.11 Eligible borrower.

(a) An eligible borrower must be an
air carrier that can demonstrate, to
the satisfaction of the Board, that:

(1) It has incurred (or is incurring)
losses as a result of the terrorist at-
tacks on the United States that oc-
curred on September 11, 2001, which
may include losses due to the unavail-
ability of credit or the decrease in de-
mand for that air carrier’s services;

(2) It is not under bankruptcy protec-
tion or receivership when the applica-
tion is submitted or when the Board
issues the guarantee, unless the guar-
antee and the underlying financial ob-
ligation is to be part of a bankruptcy
court-certified reorganization plan;

(3) It has agreed to permit such au-
dits and reviews prior to the issuance
of a guarantee, as the Board may deem
appropriate, by an independent auditor
acceptable to the Board;

(4) 1t has agreed to permit such au-
dits and reviews during the period the
loan is outstanding and three years
after payment in full of the guaranteed
loan, as the Board may deem appro-
priate, by an independent auditor ac-

§1300.13

ceptable to the Board or by the Comp-
troller General,

(5) In conducting audits and reviews
pursuant to paragraphs (a) (3) and (4) of
this section, it has agreed to provide
access to the officers and employees,
books, records, accounts, documents,
correspondence, and other information
of the borrower, its subsidiaries, affili-
ates, financial advisers, consultants,
and independent certified accountants
that the Board or the Comptroller Gen-
eral consider necessary.

(b) Status as an eligible borrower
under this section does not ensure that
the Board will issue the guarantee
sought or preclude the Board from de-
clining to issue a guarantee.

§1300.12 Eligible lender.

(a) A lender eligible to receive a Fed-
eral credit instrument approved by the
Board must be a non-Federal qualified
institutional buyer as defined in Sec-
tion 102(a)(3) of the Act.

(b) If more than one institution par-
ticipates as a lender in a single loan for
which a Federal credit instrument is
requested, each one of the institutions
on the application must meet the re-
quirements to be an eligible lender. An
application for a guarantee of a single
loan, for which there is more than one
lender, must identify one of the insti-
tutions to act as agent for all. This
agent is responsible for administering
the loan and shall have those duties
and responsibilities required of an
agent, as set forth in the guarantee.

(c) Each lender, irrespective of any
indemnities or other agreements be-
tween the lenders and the agent, shall
be bound by all actions, and/or failures
to act, of the agent. The Board shall be
entitled to rely upon such actions and/
or failures to act of the agent as bind-
ing the lenders.

(d) Status as an eligible lender under
this section does not assure that the
Board will issue the guarantee sought,
or otherwise preclude the Board from
declining to issue a guarantee.

§1300.13 Guarantee amount.

(a) Under Section 101(a)(1) of the Act,
the Board is authorized to enter into
agreements to issue Federal credit in-
struments that, in the aggregate, do
not exceed $10 billion.
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§1300.14

(b) The loan amount guaranteed to a
single air carrier may not exceed that
amount that, in the Board’s sole dis-
cretion, the air carrier (or its suc-
cessor) needs in order for it to provide
commercial air services.

§1300.14 Guarantee percentage.

A guarantee issued by the Board
must be less than 100 percent of the
amount of principal and accrued inter-
est of the loan guaranteed.

§1300.15 Loan terms.

(a) A loan guaranteed under the pro-
gram shall be due and payable in full
no later than seven years from the date
on which the first disbursement of the
loan is made.

(b) Loans guaranteed under the pro-
gram must bear a rate of interest de-
termined by the Board to be reason-
able. In determining the reasonable-
ness of an interest rate, the Board shall
consider the percentage of the guar-
antee, any collateral, other loan terms,
and current average yields on out-
standing obligations of the United
States with maturity comparable to
the term of the loan guaranteed. The
Board may reject an application to
guarantee a loan if it determines the
interest rate on such loan to be unrea-
sonable.

(c) An eligible lender may assess and
collect from the borrower such other
fees and costs associated with the ap-
plication and origination of the loan as
are reasonable and customary, taking
into consideration the amount and
complexity of the credit. The Board
may take such other fees and costs
into consideration when determining
whether to offer a guarantee to the
lender.

§1300.16 Application process.

(a) Applications are to be submitted
by the borrower. Borrowers may sub-
mit applications to the Board any time
after October 12, 2001 through June 28,
2002. All applications must be received
by the Board no later than 5 p.m. EDT,
June 28, 2002, in the Board’s offices.
Borrowers should submit an original
application and four copies. Applica-
tions will not be accepted via facsimile
machine transmission or electronic
mail. No application will be accepted
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for review if it is not received by the
Board on or before June 28, 2002.

(b) Applications shall contain the fol-
lowing:

(1) A completed Form “‘Application
for Air Carrier Guaranteed Loan’;

(2) All loan documents that will be
signed by the lender and the borrower,
if the application is approved, includ-
ing all terms and conditions of, and se-
curity or additional security (if any),
to assure the borrower’s performance
under, the loan;

(3) A certification by the borrower
that the borrower meets each of the re-
quirements of the program as set forth
in the Act, the regulations in this part,
and any supplemental requirements
issued by the Board;

(4) A certification by the lender that
the lender meets each of the require-
ments of the program as set forth in
the Act, the regulations in this part,
and any supplemental requirements
issued by the Board, and that the lend-
er will provide the loan under the
terms outlined in the loan documents
if the Board approves the requested
guarantee;

(5) A statement that the borrower is
not under bankruptcy protection or re-
ceivership when the application is sub-
mitted, unless the guarantee and the
underlying financial obligation is to be
part of a bankruptcy court-certified re-
organization plan;

(6) Consolidated financial statements
of the borrower for the previous five
years that have been audited by an
independent certified public account-
ant, including any associated notes, as
well as any interim financial state-
ments and associated notes for the cur-
rent fiscal year;

(7) Copies of the financial evaluations
and forecasts concerning the air car-
rier’s air service operations that were
prepared by or for the air carrier with-
in the three months prior to September
11, 2001;

(8) The borrower’s business plan on
which the loan is based that includes
the following:

(i) A description of how the loan fits
within the borrower’s business plan,
the purposes for which the borrower
will use the loan, and an analysis show-
ing that the loan is prudently incurred.
If loan funds are to be used to purchase
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